Philosophy 338

Professor Hubin

Spring, 2003

Final Exam Question Bank

Note:
On the day of the final exam, you will be presented with at least three of these questions.  You will be required to answer two of the questions you are given.  Again, you can prepare for the exam by working alone or with others, but remember that the exam will be “closed book” and “closed notes”.  On the day of the exam, you will only have your mind to rely on.  The exam will be given in the regular classroom from 11:30 a.m. to 1:18 p.m. on Monday, June 9.
REVIEW SESSION:  There will be a review session on Sunday, June 8 from 3:00 to 5:00 p.m. in Room 151 University Hall.
1. James Fitzjames Stephen has criticized John Stuart Mill’s utilitarian defense of his famous principle of liberty in the following way:

“If . . . the object aimed at is good, … and if the good obtained overbalances the inconvenience of the compulsion itself, I do not understand how, upon utilitarian principles, the compulsion can be bad.”

What is Mill’s principle of liberty and why have so many, like Stephen, thought it inconsistent with utilitarianism. Finally, play Mill and respond to the criticism using the resources discussed in class.  [NOTE:  Your grade for this question will be reduced by seventeen grade points if you refer to Mill as Mills.]

2. Patrick Devlin argues that society has a right to prohibit even private consensual behavior between adults if that behavior offends against the public morality.  Under what conditions does he think this so and how does he defend his position?  Critically evaluate Devlin’s thesis in light of readings and class discussion.

3. What arguments does Crito offer to show that Socrates ought to escape and avoid his punishment?  How does Socrates reply?  Critically evaluate both the arguments and Socrates’ responses.  (Be sure to explain the Socratic sense of ‘harm’ and show how Socrates uses, this concept in responding to Crito.)
4. The two strongest interpretations of Socrates’ argument for the duty to obey the government we called in class ‘The Gratitude Argument’ and ‘The Contract Argument’.  State both of these arguments as precisely and concisely as you can.  Discuss in detail the objections that were raised to these arguments.  (If you believe that interesting responses can be made to these criticisms, discuss these replies as well.)

5. Many assume “as requiring no argument” that there is, in a society such as our own, a moral obligation to obey the law.  But not only is the claim not clearly true, it is not even clear what it means.  What are people arguing over when they argue about whether there is such an obligation?  Be sure to carefully define the various crucial terms in the claim.

6. How does a natural law legal theorist explain the moral obligation to obey the law?  How does Rawls’s approach differ from this?  One of Rawls’s suggested reasons for the obligation to obey the laws of a reasonably just democracy appeals to the duty of fairplay.  What is this ‘duty’?  Is it really a duty?  Does it account for the obligation to obey the law?

7. Both M.B.E. Smith and Joel Feinberg argue that there is not a general prima facie duty to obey the law, even of a reasonably just, liberal democracy.  Why not?  How would they respond to the charge that their view is, in effect, a moral defense of anarchy?  That is, does their view entail that the law can make no moral claims on us whatsoever?  According to Feinberg, how does acknowledgement of a prima facie obligation to obey the law cause a problem for positivists?
8. Philosophers and legal scholars disagree about how to define ‘civil disobedience’.  In defining ‘civil disobedience’ what are we trying to distinguish it from?  What elements have been proposed as necessary conditions for civil disobedience?  For each of the elements you discuss, explain what motivates people to want to include this in the definition of ‘civil disobedience’ and why critics deny that it is a defining characteristic of ‘civil disobedience’.

9. What conditions, if any, are relevant to the justification of civil disobedience within a system where (we will assume) there is a general obligation to obey the law?  Make reference to relevant readings and defend your answer.
10. What is a system of legal punishment and how does it differ from a system of therapeutic rehabilitation?  In light of this distinction and our readings, argue for or against the following view:

“Society should scrap all together the outmoded process of criminal punishment.  Science has given us the tools to accomplish the ends of punishment more effectively and efficiently through therapeutic rehabilitation, behavior modification, and psycho- surgery.  Any lingering rationalization for punish​ment rests on the desire for revenge against the criminal.  Such a goal is unworthy of an enlightened society.  Therefore, we should replace our system of punishment with a comprehensive systems of therapy.”

11. What is the utilitarian justification of punishment?  Is punishment justified on utilitarian grounds?  (That is, assuming utilitarianism is the correct theory for justifying a system of response to criminal activity, would a system of punishment be justified?)  Are utilitarian grounds an adequate justification for institutions like criminal punishment?  Justify your answer and refer to our readings where relevant.  [This question may be dropped depending on how far we get on Wednesday.]
12. What is the retributive theory of punishment and how does it differ from a vengeance theory of punishment?  Consider the various forms of retributivism and the criticisms of each.  Is there an adequate retributive theory of punishment?  Justify your answer.

13. Critically evaluate Randy Barnett’s theory of restitution as a response to criminal behavior?  In what respects is it superior to, and in what respects inferior to, a traditional system of punishment?

